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The Honorable Anne K Quinlan
Acling Secretary

Surface Transportation Board
395 E Street, S W.

Washington, DC 20423-0001

Re STB Finance Docket No 35106
United States Department of Energy --
Rail Construction and Operation --
Calente Rail Line m Lincoln, Nye, and
Esmeralda Counties, Nevada

Dear Secrctary Quinlan.

Enclosed for filing in the above referenced matter is the United States Department
of Energy’s Reply to the State of Nevada's Motion for Leave to Amend Motion to Reject
DOE’s Application, or alternatively, To Require Responsive Comments Only After
Application Has Been Fully Completed by Proper Supplement and Request for Oral
Argument, and Certificate of Service
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Mary B Jeumayr
Deputy General Counsel
for Environment & Nuclear Programs

@ Prontod wath soy sk oo recycled paper



UNITED STATES OF AMERICA

BEFORF THE
SURFACE I'RANSPORIA|ION BOARD

Finance Docket No 35106

UNITED STATES DFPARTMENT OF ENERGY
--RAIL CONSTRUCTION AND OPERATTON--
CALIENTE RAIL LINE IN LINCOLN, NYE,
AND ESMERALDA COUNTIES, NEVADA

UNITED STATES DEPARTMENT OF ENERGY'S
REPLY TO THE
STATE OF NEVADA’S MOTION FOR LEAVE TO AMEND MOTION TO REJECT
DOFE'S APPLICATION, or altematively, TO REQUIRE RESPONSIVE COMMENTS
ONLY AFTER APPLICATION HAS BEEN FULLY COMPLETED BY PROPER
SUPPLEMENT and REQULST FOR ORAL ARGUMENT

Mary B Neumayr

James B McRac

Martha S Crosland

Bradley L. Levine

United States Department of Energy
Office of the General Counscl

1000 Independence Avenue, S W
Washington, DC 20008

(202) 586-5857

Attorncys for the United States Depariment
of Energy



|

TABLE OF CONTENTS

Page
BACKGROUND .. . . . |
ARGUMENT . .o ve 2
A Nevada Sceks Leave To File An Impermissible Reply Tao A Reply 2
B Nevada Has Not Shown Good Causc . 3

CONCLUSION 5



For the rcasons stated below, the Umited States Department of Encrgy (“DOE™)
respectfully requests that the Surface Transportation Board (“Board™ or “STB™) deny
Nevada's “Motion for Leave to Amend Motion to Reject DOE's Application, or
alternatively. ‘1o Require Responsive Comments Only After Application Has Been Fully
Completed by Proper Supplement, and Request for Oral Argument™ (“Motion for

Leave™), filed on May 2, 2008,

L. BACKGROUND

On March (7, 2008, DOE filed an Applicaton for a Certificatc of Pubhc
Convenience and Necessity (“Application™) with the Board On Apnil 2, 2008, Nevada
filed a “Motion to Reject DOE’s Application, or alternatively, To Require Responsive
Comments Only After Application Has Been Fully Complete by Proper Supplement™
(“Motion to Reject™)

On April 10, 2008, the Board issued a Decision on Notice of Construction and
Opcration and Adoption of Procedural Schedule (“Decision™), served Apnl 11, 2008
The Decision acknowledges receipt of DOE's Application and sets a schedule for
interested parties to file notices of intent to participate in this procceding and submut
comments in support of or opposition to the Application 73 Fed Reg 20748 (Apnl 16,

2008)

* Appended to the Motion for Leave 1s the “Proposed State of Nevada's First Amended
Motion to Reject DOL:"s Application, or alternatively, 'o Require Responsive Comments
Only After Application Has Been Fully Completed by Proper Supplement™ (“First
Amended Motion to Rejeet™) I 1he Board were o grant Nevada's Monon for Leave,
DOE requests an opportunity to reply on the ments fo the First Amend Motion fo Reject,
pursuant 10 10 C.F.R § 1104 13(a), as well as 1o Nevada’s request for oral argument
which should also be denied



Pursuant to 49 CFR § 1104 13(a), DOL filed a Reply to Nevada's Motion to
Reject (“DOF: Reply™) on Apnil 22, 2008 The DOE Reply responded to the arguments in
the Motion to Reject.

In response to the DOE Reply, Nevada filed its Motion for Leave on May 2, 2008
Nevada sceks through the Motion for Leave permission to file a First Amended Motion (o
Reject  The Tirst Amended Motion to Reject purports to reply to arguments in the DOE

Reply

Il ARGUMENT
The Board should deny Nevada’s Motion for Leave ‘1he Motion for Leave 15 an
attempt to file an impermissible reply to a reply. in violation of the Board’s regulations

Nevada also [ails to show good cause for the requested amendment

A Nevada Secks I.eave To File An Impermissible Reply To A Reply
The Board's procedural regulations, in 49 CFR § 1104 13, prescribe iwe basic

filngs only Specifically, they contemplate “a rcply or a motion addressed to any
pleading "49CFR §1104 13(a) Those regulations expressly provide further “A
reply 1o a reply 1s not permitted ” 49 C F.R. § 1104 13(c)

In contravention of those provisions, Nevada’s Motion for Leave seeks to file
what 1s, in essence, an impermussible reply to the DOF Reply  This 1s made plain 1n the
Motion for Leave itself’  Nevada states there, “Based on DOE's April 22, 2008 Reply to
Nevada's onginal motion, Nevada now requests permussion to amend 1ts motion
Motion for Leave at 3 (cmphasis added) Nevada also states, * . . Nevada’s mouon for

leave to do 30 15 in umely response to DOE s April 22 Reply to Nevada s original motion



" Id (emphawis added) Nevada then proceeds to dentify several arguments in the
DOE Reply to which it seeks to reply /d at 6 (“In its April 22, 2008 Reply to Nevada's
ongmal motion, DOE relics solely on ) & d (“In its Reply, DOE ignores the
fact ) & 7 ("DOE now states ." citing DOE Reply at §) & «d (“DOE argues
that " ciung DOE Reply at 6-7)

As such, the pleading that Nevada secks to file 1s expressly prohibited by the
Board's regulations The requested filing 1s 1n substance a “reply to a reply,” and Nevada
ought not to be allowed 1o evade the regulatory prohibibon on such submitals by Jabching
its requested pleading an “amended motion™ rather than a “reply to a reply.” Substance

should prevanl over form

B Nevada Has Not Shown Good Cause

Even assuming Nevada were requesting a proper amendment--which it 1s not--the
Motion for Leave makes no showing of good cause to warrant the exercise of the Board's
discretion to allow an amendment under 499 CFR § 1104 11 The Mouon for Leave
summarizes the arguments that Nevada seeks to add to 1ts Motion to Reject; however,
Nevada does not cxplain why 1t omiticd those arguments from the Mouon to Reject,
much less demonstrate good causc for that omission

More particularly, Ncvada seeks 1o expand its junsdictional argument on the
ground that the DOE Reply allegedly 1dentifies 49 USC § 10901 as a basis for the
Board's jurisdiction over the Application Mouion for Leave at 1 However, this 1s not a
new matter raised by the DOL Reply The Application itself wdentifies that statulory

basis See Application at 1, citing 49 USC § 10901 Nevada was on notice of this



matter from its receipt of the Apphcation and could have, and should have, included this
1ssuc 0 1ts Motion to Reject if 1t believes that nt provides a legitimate ground for
dismissing the Applhication

Nevada additionally secks to augment its jurisdictional argument with citations to
holdings from scveral other proceedings  See Motion for Leave at 7-8, First Amended
Motion to Reject at 7-8  All those decisions pre-date the Motion to Reject by at least two
years, and in many cascs several ycars  Nevada does not explamn why 1t did not include
these long available citations 1n 11s Molion to Reject and why 1t should be allowed 1o add
them now

Regarding 1ts NEPA argument, Nevada secks to supplement its Mouon to Reject
with the proposition that the Pipeline and llazardous Matcnals Safcty Administration
(PHHMSA), Federal Railroad Admimstration (FRA) and Transportation Secunty
Admimstrahion (TSA) must be cooperating agencies, with the FRA as the lead agency on
safety and sccunity 1ssues Nevada premuses its new argument on coordinated rulemaking
i that arca among the PIIMSA, FRA, and TSA, including a 27-part risk assessment
analysis for exisiing raillroads included in recent interim regulations of the PHMSA
Motion for Leave at 4-5, First Amended Molion to Reject at 17-20

That coordinated rulemaking, however, was long underway when Nevada filed
the Motion to Regect, and indeed 1s discussed in the Motion to Reject  See Mouon to
Reject at 13-14  The nisk assessment analysis in particular was contained 1n a proposed
rule that was 1ssucd n 2006, see 71 Fed. Reg 76834 (Dec 21, 2006) at 76835-39
(involvement of TSA, PHMSA, I'RA) & 76849 App D (27-factor checklist). and the

Mouon to Reject refers to that assessment too  See Motion to Reject at 14 So 1n



addition to the fact that Nevada never explains why this NEPA issuc provides any basis
for rcjecting the Application, Nevada was aware of the basis for this argument when 1t
filed the Motion to Reject and could have, and should have, raised 1t in the Motion to
Reject 1f it had any valdity

In short, the arguments (that Nevada seeks to raise 1n its First Amended Motion to
Reject were availlable when Nevada filed its Motion to Reject  N\evada should be
cstopped from untimely modification of pleadings to adducc arguments that were

availablc when Nevada filed 1ts Motion to Reject

. CONCLUSION

Nevada’s Motion Jor Leave adds no legihmatc new material and 1s an attempt to
circumvent Board rules and raise new arguments that could have and should have been
addressed 1n 1ts imuial motion Nevada’s Motion for Leave appears to have little function
other than to create artificial procedural complexity for this proceeding  To the extent
that Nevada has comments 1n opposition to DOE's Applicauon, thosc comments can be
filed in accordance with the Board’s Apnil 10 Decision

For the rcasons stated above, DOE respectfully requests that the Board (1) deny
Nevada's Motion for Leave, (2) not accept the Tirst Amended Motion for filing and
consideration, and (3) dectde the mitial Motion to Reject on the basis of the existing
pleadings In the event that the Board grants lcave to file the First Amended Motion to
Reject, DOF: respectfully requests an opportunity to reply on the ments to that pleading,
as well as the request for oral argument DOE also respectfully requests that DOE’s reply

time run from the date of noufication of any such decision granting leave



Respectfully submitted,

Wb B i g

Mary B. Ngumayr r
Deputy General Counsel

for Environment & Nuclear Programs
James B. McRae

Martha S Crosland

Bradley L Levine

United States Department of Energy
Office of the General Counsel

1000 Independence Avenue, S W
Washington, DC 20008

(202) 586-5857

Attorncys for the United States Department
of Encrgy



CERTIFICATE OF SERVICE
I, Mary B Ncumayr, hereby certify that [ caused 1o be served a true and correct
copy of the Department of Energy’s “Reply 1o the State of Nevada’s Motion for Leave to
Amend Motion to Reject DOE’s Application, or alternatively, To Require Responsive
Comments Only After Application Has Been Fully Completed by Proper Supplement and
Request for Oral Argument” in the matter of STB Finance Docket No 35106 on the

partics 1dentified on the attached hist by first-class mail or more expedient service this

Mary B Nfymayr
Deputy General Counsel
for Lnvironment & Nuclear Programs

19™ day of May 2008

May 19, 2008
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LIST OF NO'11CES OF INTENT TO PARTIPALE

NAME OF COMMENTER |

Alliance for Nuclear Responsibility Rochelle Becker

Executive Director
" Alliance for Nuclear Responsibility
PO Box 1328
. San Luis Obispo, CA 93406
858-337-2703
rochelle@adnr org

www.adnr org

CONTACT INFORMATION

—

Caliente, Nevada (City of) John Brown, Esq

Brown and Frehner, I.LLP
PO Box 656

Alamo, Nevada 89001
775-725-3747
Johnbrownlaw@gmail com




NAME OF COMMENTER

CONTACT INFORMATION

And

Kevin Phillips

Mayor, City of Caliente
P.O Box 158

Caliente, Nevada 89008
775-962-1463

Kevin@leturbonet com

-

Caliente Hot Springs Resort LLC
And

| John II. Huston

And
Jan Cole

Jan Cale

| Managing Member

| Calicnte ot Springs Resort 1.1 C
| 6772 Running Colors Avenue

| Las Vegas, NV 89131

! 702-270-9290

Califurnia Attorney General

| Edmund G. Brown, Jr, Esq
Attormey General
State of Califormia Department of Justice
1300 [ Street, Suite 125
I P O Box 944255
Sacramento, CA 94244-2550

Note Filings and correspondence should he sent to the
above-mentioned address to the following mdividual

Susan I. Durbin, Esq
i Deputy Attommey Genceral
| susan durbin@do) ca gov
916-324-5437 {Pubhc)
916-324-5475




NAME OF COMMENTER

CONTACT INFORMATION

California Energy Commission

Kevin W Bell, Esq

Senior Staff Counscl
Califormia Encrgy Commission
1516 9™ Street

Sacramento, CA 95814
916-654-3855

kwbell@ecnergy state.ca us

Churchill County, Nevada

Alan Kalt

Churchill County Complreller
155 N Taylor Strect, Suite 182
Fallon, NV 89406-2748
775-428-1414

775-428-0270 (Fax)
comptroller@churchillcounty org

: Note Filings and correspondence should be sent to the

following mdividual-
Rex Massey
Churchill County

P O Box 19549
Reno, NV 89511

Rexmassey@avl com

Clark County, Nevada

Philip Klevorick

Clark County Nuclear Waste Lhvision
500 South Grand Central Parkway
PO Box 55175

Las Vegas, NV 89155-1751
702-455-6933

Klevorick@co clark.nv us

And




NAME OF COMMENTER

CONTACT INFORMATION

Ehzabeth A Vibert, Esg

Deputy Iisinct Attorney

Clark County District Aftorney
500 South Grand Ceniral Parkway
P O. Box 552215

Las Vegas. NV 89155-2215
702-455-4761

Yibent@co clark nv us

Colorado Public Ultilities Commission

Pamcla M Fischhaber, P E

Colorado Public Utilitics Commuission
1560 Broadway, Suite 250

Denver, CO 80202

Pamcla fischhaber@dora state co us

CSX Transportation, Inc.

Louss i Gitomer, Lisq

Law Offices of Loms E Gitomer
600 Balumore Avenue
Suite 301

Towson, MDD 21204
202-466-6532
Lou_Gitomer@venzon net
And

Paul R Hnchcock, Esq
Associate General Couonsel
CSX Transportation, Inc
500 Water Strcct
Jacksonville, FL 32202
904-359-1192




‘ NAME OF COMMENTER

Dia Art Foundation
‘I riple Aught Foundation

Esmeralda County, Board of County
. Cammissioners, Nevada

CONTACT INFORMATION

Laura Raicuvich

| Deputy Director

[ha Art Foundation

535 West 227 Street
New York. NY 10011
212-989-5566

And

Mary and Michacl Hewzer
Triple Aught Foundation
PO Box 33

Hiko, NV 89017

Note: Filings and correspondence should be sent to the
following e-mail address

Katie Sonnenborn
Dha Art FFoundation

. ksonnenborn diaart.org

R J Gillum

Vice Chairman

" Board of County Commussioners for Esmeraida C ounty

PO Box 490

Goldfield. NV 89013

And

Edwin Mugeller

Esmeralda County Oversight Director
Yucca Mountain Project
702-810-8Y88

mucllered@msn.com




NAME OF COMMENTER

CONTACT INFORMATION

Fallini Trusts (On Behalf of 1/2 Fallini
Trust and ¥ Helen Fallini Living Trust,
Joe Fallini, Susan Fallini and Family,
Anna Fallini and Family, Corrina Fallini
and Family, Lorinda Fallini and Family)

Joe Fallim

Twin Springs Ranch
HC-76, Box 1100
‘lonopah, Nevada 89049

|
Friends of the Earth :

Fred Millar, Ph D.

Consultant

Fricnds of the Farth

NOTE No contact information provided

Healing Ourselves & Mother Earth
(HOME)

John Hadder
Reno Programs Coordinator

Healing Oursclves & Mother Farth

P O Box 6595
Reno, NV
775-284-1989
hadder@gbis com

www h-o-m-e org

Henderson, Nevada (City of) ;

Michacl S Cyphers

Emergency Management Coordinator
City of Henderson

240 S Waler Street, MSC #133
Henderson, NV 89015

michael cyphers@cityofhenderson com




NAME OF COMMENTER

CONTACT INFORMATION

Lander County, Nevada

Gene P Etcheverry

Lander County Executive Director
315 South Humboldt Street

I Battle Mountuin, NV 89820

| 7756352885

775-635-5332 (Fax)

Nole Fihings and correspondence should be sent to the
above-mentioned address to the following individuat

Deborah Teske
Landcr County

dteske{@landercounty org

Las Vegas, Nevada (City of)

Bradford R Jerhic, Esq

City Attorney

Office of the City Attorney
City of Las Vegas

400 Stewart Avenue, 9" Floor
Las Vegas, NV 89101-2986
702-229-6629

702-386-1749 (Fax)

| hjerbic(@lasvegasnevada gov

Lincoln County, Nevada

_ Gregory Barlow, Esq

. Lincoln County District Attorney
PO Box90
Pioche, NV 89043
775-962-5171
775-962-5582 (Fax)
leda@lcturbonet com
And




NAME OF COMMENTER

CONTACT INFORMATION

Barry § Neuman, Esq
Carter Ledyard & Milbumn LLP
701 8™ Street, NW

: Surte 410

Washington, DC 20001
202-623-5705
202-898-1521 (Fax)
newman@clm com

And

Ethan Strell, Esq

Carter Ledyard & Milburn LLP
2 Wall Street

New York, NY 10005
212-238-8632
212-732-3232 (Fax)
strell@clm com

And

Bret Whipple, Esq

1100 South 10" Street

l.as Vegas, NV 89104
702-257-9500
702-974-4008 (Fax)
bretwhipple@mailsnare net

Mineral County, Nevada

Linda Mathias

Director/AULG Represcntative

Mincral Couonty Nuclear Projects Office
P O Box 1600

Hawthorne, NV 85415

775-945-2484

775-945-0307 (Cell)

775-945-0702 (Fax)




NAVE OF COMMENTER

CONTACT INFORMATION

yuccamfo@nuncralcountynv org
And

Kelly Rosemore

GIS Speciahst
krosemore@mineralcountynv org
And

Chnistina Boyles

Administrative Assistant

cboyles@ mineralcountynv org

N-4 State Grazing Board

Merlin R Flake, Chairman
N-4 State Grazing Board
Bassett Creck Ranch
HC33, Box 33940

Ely. Nevada 89301

And

John McLain

Resource Concepts, Inc

" 340 N Minnesota Street

Carson City, Nevada 89703-4152
775-883-1600

johnm@rci-nv com

And

Connic Simkins

Secretary to N-4 State Gruzing Board
P.O Box 461

Panaca, Nevada 89042

775-728-4682

ninescattle@yahoo com




NAME OF COMMENTER

CONTACT INFORMATION

Native Community Action Council

Margene Bullereck

President

Native Community Action Council
PO Box 155

Toocle, UT 84074

435-831-6009

mbullcreek@yahoo com

Nevada (State of)

Mem! Hirsh, Esq

Wiltiam 1 Briggs, Esq

Ross Dixon & Bell

2001 K Street, N W, 4" Floor
Washington, DC 20006-1040
202-662-2063

202-662-2190 (Fax)
mhirsh@rdblaw com

And

Paul H Lamboley, Esq

Law Offices of Paul l1 Lamboley
Bank of Amenca Plaza, Ste 645
50 W Liberty Street

Reno, NV 89501

775-786-8333

775-786-8334 (Fax)

| phlamboley@aol.com

: And

! Martin G Malsch, ksq

' Charles ] Fitzpainck, Esy

Egan Fitzpatrick & Malsch -
12500 San Pedro Avenue, Suitc 555




-~ -
| NAVIE OF COMMENTER

CONTACT INFORMATION

San Antoma, 1X 78216
210-496-5001

210-496-5011 (Fax)
mmalsch@nuclearlawyer com
And

Catherine Cortes Masto, Eysq
Attorncy General

Marta A Adams, ksq

Senior Deputy Attorney General
Office of the Attorncy General of the State of Nevada
100 North Carson Street

Carson City, NV

775-684-1100

775-684-1108 (Fax)
MAdams@ag.nv gov

Nevada Central Railroad

Robert Alan Kemp

{Acting Representative and Legal Resident Agent lor
Nevada Central Railroad)

Now Mr. Kemp's address

Chairman and Chiet kxecutive Oflicer
Aviation Technologies Ltd

4959 Talbot Lane, Umt #69

Reno, Nevada 89509

775-827-3258

Norfolk Southern Corporation

G. Paul Moates, Esq
Sidley Austin LLP
1501 K Street, N W

I Washington, DC 20005

202-735-8000 (Main)
202-738-8175 (Direet)




NAME OF COMMENTER CONTACT INFORMATION

202-736-8711 (Fax)
pmoales@sidley com

And

George A Aspatore

General Solicitor-Regulation
Norfolk Southern corporation

Three Commerctal Place
Norfolk, VA 23510

Nuclear Encrgy Institute LEilen C Ginsberg

ccg@iner org

Michael A Bauser

mab{iner org

Nuclear Energy Institute
1776 1 Street, N W
Washingion, DC 20006
202-739-8000
202-533-0231 (Fax)

Nuclear Waste Strategy Coalition David Wnight

Nuclcar Wasie Strategy Coahtion
P O Box 5233

Pinehurst, NC 28374
910-295-6658

910-295-0344

thenwsc@nc 1T com




NAME OF COMMENTER

CONTACT INFORMATION

Nye County, Nevada

Malachy R Murphy, Esq
18160 Cottonwood Road, #265
Sunniver, OR 97707
541-593-1730
mrmurphy@chamberscable com
And

Joni Eastley

101 Radar Road

Tonopah, NV 89049
775-483-8191

775-482-8198

castle@linett com

i [imbisha Shoshone Tribe

Joe Kennedy
Chairman
chairperscn@timbisha ory

eleni@timbisha org

Uhalde, Gracian

Gracian Uhalde
PO Box 151088
Ely, NV 89315
775-289-0599

Union Pacitic Railroad Company

Robert T Opal, Esq

General Commerce and FRA Counsel
Union Pacific Railroad Company
1400 Douglas Street, Stop 1580
Omaha, NE 68179

402-544-5000 (Man}

rtopal@up com




NAME OF COMMENTER

‘ CONTACT INFORMATION

United States House of Representatives

Honorablc Shelley Berkley

| 405 Cannon House Office Building
' Washington, DC 20515

© 202-225-5965

I 202-225-3119 (Fax)

White Pine County, Nevada

Mikc Simon

| Director

" White Pine County Nuclear Waste Project Office
959 Campton Strect

Lly, Nevada 89301

775-289-2033

775-289-2066 (Fax)

wpnucwstl @mwpower.net




